
STATE OF I\[EW YORK

STATE TAX COMMISSION

In the Matter of the
o f

The psychological

Pet i t ion

Corp . AFFIDAVIT OF I'IAIIING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9-A of the Tax Law for
the Years 1969 - L972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of August, 1982, he served the within notice of Decision by
cert i f ied nai l  upon The Psychological  Corp.,  the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

The Psychological  Corp.
757 Third Ave.
Ner+ York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
4th day of August, 1982.

addressee is the petit ionerthat the said
forth on said wrapper s the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

The Psychological Corp. AIFIDAVIT OF },IAILING

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Corporation
Franchise Tax under Art icle 9-A of the Tax Law for:
the Years 1969 - L972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of August, L982, he served the within notice of Decision by
certified mail upon George J. Marchese the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

George J. Marchese
Miller, llontgomery, Sogi & Brady
200 Park Avenue
New York, NY 10166

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioneT.

Sworn to before ne this
4th day of August, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 1982

The Psychological  Corp.
757 Third Ave.
New York, NY 10017

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from tbe
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed i-n accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

' Petit ioner' s Representative
George J. Marchese
Mil ler, Montgomery, Sogi & Brady
200 Park Avenue
New York, NY 10165
Taxing Bureau's Representative



STATE OF NET{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TIIE PSYCHOIOGICAI CORPORATION

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under Article 9-A of the Tax Law for the Years
1969 th rough 1972.

1. 0n December 17, 7973, the Audit  Divis ion

Psychological  Corporat ion, a Not ice of Def ic iency

DECISION

issued to pet i t ioner,  The

assert ing addit ional f ranchise

Peti t ioner,  The Psychological  Corporat ion, 757 Third Avenue, New York, New

York 10017, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of franchise tax on business corporat ions under Art ic le 9-A of the Tax Law for

the years 1969 through L972 (File No. 23605).

A formal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the offices of the State Tax Commission, Two lttorld Trade Center, New York, New

York, on May 21, 1981 at 1:15 P.M. and cont inued to conclusion on November 30,

1981 a t  1 :15  P.M.  Pet i t ioner  appeared by  Mi l re r ,  Montgomery ,  sog i  &  Brady ,

P.C.  (George J .  Marchese,  Esg. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

Ralph  J .  Vecch io ,  Esq.  ( I , l i l l i am Fox ,  Esq. ,  o f  counse l  a t  the  May 21 ,  1981

hearing and Angelo scopel l i to,  Esq.,  of  counsel at  the November 30, 1981

hear ing) .

ISSIIE

l ' ihether petitioner maintained a regular place of business outside New York

during the years at issue so as to be ent i t led to al locate i ts business income.

FINDINGS OF FACT
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tax due under Article 9-A of the Tax Law for the year 1971 in the amount of

$ 1 7 4 . 0 0 ,  p l u s  i n t e r e s t .

0n August 22, 1975, the Audit  Divis ion issued to pet i t ioner a Not ice of

Deficiency asserting additional franchise tax due fot 1972 in the amount of

$741732.96 ,  p lus  in te res t .

These adjustments were due to the Audit  Divis ionrs disal lowance of pet i -

t ioner 's  a l loca t ion  o f  i t s  bus iness  income.

2. By pet i t ion dated February 8, L974, pet i t ioner requested redetermina-

t ion of the def ic iency asserted for 1971. In addit ion, pet i t ioner sought

refund of taxes for L969 and 1971 in the respect ive amounts of $10 1294.99 and

$15'080.00, which refund claims had been disal lowed by the Audit  Divis ion on

October  23 ,  7973.

By pet i t ion dated December 12, 7975, pet i t ioner requested redeterminat ion

of the deficiency for 7972 and refund of taxes for 1970 in the amount of

$8'887.95, which refund clairn had been denied by the Audit  Divis ion on July 21,

1 9 7 5  .

3. Petitioner was incorporated under the laws of New York and began

bus iness  in  th is  s ta te  in  Apr i l  ,  L92L,  r t  i s  a  pub l i sher  o f  tes ts  (e .g . ,

apt i tude and abi l i ty tests,  intel l igence tests,  special  c l in ical  tests and

equipment,  and achievement and reading tests) and related test ing mater ial .

I ts products include test mater ials,  answer media, test scoring and ranking

services and the preparat ion of press-on labels ( for student folders),  rosters

and reports represent ing the scoring services. These products are sold to

psychologists,  schools and universi t ies, and a smal l  group of industr ial  users.
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4. During the years in quest,ion, the primary sales vehicle of petitioner's

products was its sales catalog. Catalogs were nailed to over 501000 potential

custonersr including guidance counselors in virtually every school district in

the United States and Canada.

5. Custoners ordered fron the catalog by forwarding their orders to

petitioner's office in ilew York City. The ordere were fulfilled and billed by

the same office, and customers sent payinent to petitionerrs post office box at

Graad Central Station. Alternatively, petitioner bid for contracts for city-wide

testing Programs, such as for the City of New York. In such iastances, petitionertg

price encotnpassed test booklets, answer media and scoring results (Iabels,

rosters, cards, reports to parents andlor otber options).

6. The answer sheets were an integral part of the test package narketed

by pet'itioner. These ansrder nedia, on which students or other exaninees

recorded their answers, also captured identifying data, such as birthdate, sex,

grade and date of test.

7. Upon completion of testing, customers forwarded the ansrder nedia, in

accordaoce with instructions contained in the test materials package, to

DAT-ltRc scoring service ("IRc"r , 321 Market, street, Iowa city, rowa s2240.

8. MRC, or Measurement Research Center, is ol,med by l{estinghouse Corpora-

tion. Pursuant to contracts with petitioner which h'ere renewed anoually, tlRC

processed the aaswer nedia. llRC owned aII the computer hardware necessary for

the processing, while petitioner owned the software, or computer prograns.

9. The actual scoring process nay be outlined as follows:

a) The answer sheets are passed through an optical scanner
which transfers the data on the docuoents onto nagnetic
tape.
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b) The tape is validated and corrected to eliminate any
administrative or scanning errors.

c) The raw scores are converted, via computer progran,
into percentile ranges and stanines, in comparison with
national norms.

d) The i.dentifying information and scores are printed on
such forms and reports as rdere chosen by the customer.

MRC then nailed the results directly to petitionerrs custoners. At the

customerrs reguest, the ansrder sheets were also returned; otherreise, MRC held

the answer sheets for six months aod thereafter destroyed then.

10. MRC, an independent contractor, was co4pensated by petitioner for the

services it rendered on a per student basis. llRCrs cost of nailing the results

to customers was an extra charge to petitioner.

11.. Petitioner supplied MRC with all naterials onto which the test scores

were transcribed. The labels, rosters and reports, which bore petit ioner's

name and its logo of the Greek letter psi, were purchased by petitioner,

shipped by petitioner to MRC and held in inventory by IIRC until used. The

Psychological Corporation materials were held and stored separately from

materials of other firms for which MRC provided scoring services.

MRC used a public warehouse for holding petitioner's materials during 1959

and 1.970, but stored petit ionerrs materials on its own premises during 1971 and

7972.

1.2. Aside from mailing test results and answering custoner inquiries about

such shipments, ffiC had no other contact with petitionerts custoners. All

other questions were referred by MRC to petitioner. MRC never billed petitionerrs

customers.
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13. Pet i t ioner had no employees regular ly stat ioned at the MRC faci l i ty.

However, when a new ansvJer form was being tried or a very large testing program

scored, pet i t ionerts employees vis i ted MRC to observe, monitor,  and assist  when

neces  sary .

14. Pet i t ioner had no rrbranch off ice" in Iowa City,  was not l icensed to do

business in Iowa and did not pay franchise tax to lowa. The Iowa City directory

I isted a telephone number therein for pet i t ioner,  which was ident ical  to l {RC's

number.

15. Of the proposed f indings of fact submitted by pet i t ioner,  al l  but

paragraphs 7 and 8 are adopted and incorporated herein; said paragraphs are

unnecessary for purposes of this decision.

CONCTUSIONS OF [AI./

A .  That  dur ing  the  years  a t  i ssue,  Tax  Law sec t ion  210.3(a) (4 )  requ i red

that any corporat ion, which did not maintain a regular place of business

outside New York, al locate al l  i ts business income and capital  to this state.

Former 20 NYCRR 4.11(b),  ef fect ive for the years at issue, def ined a "regular

place of businessrr for purposes of the business al locat ion as fol lows:

"A regular place of business is any bona f ide off ice (other
than a statutory off ice),  factory, warehouse, or other
space which is regularly used by the taxpayer in carrying
on i ts business. Where as a regular course of business,
property of the taxpayer is stored by it in a public
warehouse unt i l  i t  is shipped to customers, such warehouse
is considered a regular place of business of the taxpayer
and, where as a regular course of business, raw mater ial  or
part ial ly f in ished goods of a taxpayer are del ivered to an
independent contractor to be converted, processed, f in ished
or improved, and the f in ished goods remain in the possession
of the independent contractor until shipped to customers,
the plant of  such independent contractor is considered a
regu lar  p lace  o f  bus iness  o f  the  taxpayer . . . " .
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Tbe regulation effective for taxable years conmencing on or after January 1,

1976 (repealed, Apri l  1, 1981) adds the fol lowing. language to the last sentence

above-quoted: I'if the taxpayer retains title to the material or goods.'r 20

NYCRR 4-2.2(b)  (2) .

It is petitionerrs position that it has met the standard set forth in the

regulation, insofar as it delivered "partially finished goods" in the form of

answer media to llRC for processing or finishing through scoring services, and

such goods remained in MRC's possession unti l  shipped to petit ionerts custoners.

B. That petitioner has failed to establish several of the elenents deemed

crucial by this Commission to a[ entitlement to allocate. Petitioner was not

qualified to do business in nor did it pay franchise tax to tbe state of lowa.

Petitioner did not hold itself out as conducting business in Iowa: its customers

were instructed to forward answer sheets for scoring to "DAT-}!RC Scoring

Service", an entity independent of and separate from petitioner. Finally,

petitioner had no fulI-time enployees regularly in attendance at IIRC. Former

20 NYCRR 4.1.6(d)1 l{atter of l{icro Conputer Corporation, State Tax Comission,

August 16, L977, determination confirmed, Matter of Micro Courputer Corporation v.

State Tax Conmiss ion,  65 A.D.2d 867 ( tqZg) ;  Mat ter  o f  U.G.P.  Proper t ies,  Inc. ,

State Tax Comnission, January 27, 1976, determination confirmed, i latter of U.G.P.

Proper t ies,  Inc.  v .  State Ta{  Coumiss ion,  54 A.D.2d 376 (1978) .

Looking to the exampl.e given by the regulation upon which petitioner

relies, it is abundantly clear that trpartially finished goods of a taxlraygf'r

(ernphasis supplied) were not delivered to l{RC for processing; the ansriler nedia

were the property of the customer schools. Nor has petitioner denonstrated

that it held and retained title to the forms (raw naterial) once delivered to

I{RC. See l{atter of Dan-Ellen, Inc., State Tax Commission, December 13, 1978,
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determinat ion conf irmed, Matter of  Dan-El len Inc. v.  State Tax Conmiqglo4, 79

A.D .2d  732  (1980 ) .

C. That the petit ion of The Psychological Corporation is hereby denied

and the notices of deficiency issued on December 17, 1973 and November 13, 1975

are sustained in fuII.

D-A.T.E!: - A.lhlg1,a New York
AUG 0 4 tUU4

ACTING


